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Dear Mr Elliott 

‘Thank you for your letter to Senator Richard Shelby regarding the Federal 
Communications Commission’s (Commission) recent amendment to the rules implementing the 
Telephone Consumer Protecfion Act of 1991 (TCPA) Specifically. you express concern that. 
“without rhe proper inpui from the business and association community,” the Commission 
reversrd its prior conclusinn that an “established business relationship” constitutes the 
necessary express permission to send an unsolicited facsimile advertisement. You indicate that 
requiring such express permission lo be in writing will place onerous burdens on associations 
that  wish to fax their members 

On September 18, 2002, the Commission released a Notice of Proposed Rulemaking 
(NPRM) in CG Docket No 02-278. seeking comment on whether it should change its rules 
that  restrict telemarketing calls and unsolicited fax advertisements, and if so, how The NPRM 
\ought comment on the option IO establish a national do-not-call list, and how such action 
might be rdken in conjunction with the national do-not-ea11 registry tules adopted by the 
l’ederdl Trade Cornmiscion (FTC) and the numerous state do-not-call lists. In addition, the 
Cnmmimon sought coinment (in the effectiveness of the TCPA’s unsolicited facsimile 
advertisemenl rules, including the Commission’s determination that a prior business 
reldtlonship bctwcen a fax sender and recipient establishes the requisite consent to receive 
advcrtisements via fax 
husinesses, and stare gwernrnents on the TCPA rules. 

The Commission received over 6,000 comments from individuals, 

The record In this procceding. along with our own enforcement experience. 
demonsrraled ihdt changes in rhe current rules are warranted, i f  consumers and businesses are 
to continue to receive the privacy protections contemplated by the TCPA. As explained in the 
Commission’s Report and Order released on July 3, 2003. the record indicated that many 
consumers and businesses receive faxes they believe they have neither solicited nor given their 
permission to receive Consumers emphasized that the burden of receiving hundreds of 
unsolicited faxes was not just limited to the cost of paper and toner, but includes the time spent 
reading and di5posing of faxes, the time thc machine is printing an advertisement and is not 
operational lor other purposes, and thc intrusiveness of faxes transmitted at inconvenient times, 
including in the middle of  the night. 
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As we explained in the Report and Order, the legislative history o f  the TCPA indicates 
thal one of Congress' primary concerns was to protect the public from bearing the costs of 
unwanted advertising Therefore, Congress determined that companies that wish to fax 
unsoliciied adverrisemenls to cuslomers must obtain their express permission to do  so before 
transmitting any faxes to them The amended rules require all entities that wish to transmit 
advertisements to a facsimile machine tu obtain permission from the recipient in writing 

The Commission's amended facsimile advertising rules were initially scheduled to go 
into effect on August 25,  2003 However, based on additional comments received since the 
ddoprion of the July Report and Order, the Commission, on its own motion, determined to 
delay the cfiective date of some of the amended facsimile rules, including the elimination of 
thc established business relationship exemption, until January 1, 2005. The comments filed 
after the release of the Repon and Order indicate that many organizations may need additional 
lime to secure this written permission from ind~viduals and busmesses to which they fax 
advertisements Enclosed is [he Commission's Report on Reconsideration, released on August 
18, 2003 

We appreciate your comments We have placed a copy of your correspondence in the 
public record for this proceeding Please do not hesitate to conract us if you have further 
questions 

Sincerely, 

Chief 
Consumer & Governmental AfCairs Bureau 

Enclosures 

cc: The Honorable Richard Shelby 
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14s Sheryl J. Wilkerson 
Office of Legislative A f f a i r s  
Federal Communications Commission 
R o o m  8 - C 4 5 3  
445 12th Street, S.W. 
Washington, D.C. 20554 

Y 

Dear Ms. Wilkerson: 

Enclosed, please find a copy of  correspondence I received 
from Rickey Elliott. 

Please review the enclosed and address the concerns raised. 
I have notified my constltuent to expect a timely reply directly 
f r o m  you 

Sincerely. 

Richard Shelby 

RCS/sfm 
E n c l o s u r e  



Mr Rickey Elliott 
P o s t  Office Box 3016 
Opelika, Alabama 36803 

Thank you Lor t a k i n g  the time to contact me regarding your 
cazcerns 

1 have contacted the FCC on your behalf and have asked them 
to respond to your concerns You should expect a reply to your 
c3ncerns  directly from the agency I n  a timely manner. Please do 
n 3 t  hc-rit-ate to contact me about this or other matters in the 
f u t u r e .  

Sincerelv, 

Richard Shelby 
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I Scn llichard Shclby 
I IO I J m  Scnnrc Office Buildi+~_e 
\\'.<shJnglon, r) C 20510-010B 

I a m  wi~iiic lo  der^ you to rhc ecent actions taken by the FCC to amend t h r  regulations 

Dc.1, hlr P O W C l l .  

hac inrplcinmt the Tciephone 'onsurnrr Pro~ccrion Act oi 1991 (ICPA) The FCC hac 
decided, wlhoui the propcr inpu1 iron, Ihr business and association comrnunny. to 
modify the c-ent law by domh away wirh the "expressed wnnen consent: from rheir 
own iiiembcrs pnor to sending b ~ s o c r a t i o n s  by requiring '.expressed unt ten  comeni '  
from h e i r  own members prior o sending a fax advemsernent I hope you share ~n my 
cxmxrn ovcr {his onerous rrstn uon of legihrnate commercial activity 

The ne& FCC reading of the T PA prohibifs a n y  person u c  entity from sendmg a n y  fax 

the commercial availability 01 q)mlity of any propeny, good, or services whch is 
udnsniitlcd to any person without that person's pnor express invitation or permission 
"As a result. [he established bus nesses are now faced wirh the challenging 

;he new FCC change5 

1 he proposed changes, which ar scheduled to go into effc-ct on August 25, 2003 ~ 30 
dayc alier they weic  published 1 die Federal Registcr on July 25. 2003. W I I  create a 

ad,u<irnenl In the TCPA will rcq nie signed wnnen conscnl to allow faxes to be sent that 

1 
I 

t l id l  contams a n  unsolicited advLrtixment I wtuch i s  defined as '* dny matenal advertising 

a~irniiiisuative. legal. economic i, nd rccoid keeping ramifications h a 1  wi l l  arise thanks to 

significant econonuc and labor- i tensjve burden Tor t h e  association cornrnurury T h e  

i i l i i inin uiisohcitcd adverlisemc i. s I i  would cven require written consenl for faxec 

I 
p e n s ~ n i n g  to w e n t s  siich as anni .~I  1. meetiiig 

W i l v  ihdsz c h m p  
~Voi Lill rcfislry provides l h e y  

ldephonc numbers as the new' Do 
cenainly not acceptable i o r  association-to~memher 
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IO pel unauthon7ed faxax, This I S  a burden Ihat few 
jure  7 h c  prnplsed I'CC changes am a pnme rhamplt. of  
b and unii~lended conscqueoccs f i r  outwelgh IIE bcrlefils 
3t  lile FCX Iialr rhelr eWoons LO changc the currrnl TCI'A 

p . ;! 


